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December 17, 2012
BY HAND

Ms Cynthia T. Brown

Chicl, Section of Administration .o ENTERED o o N

OfTice of Proceedings Office of Proceeding -
Surface Transportation Board DEC 17 201

395 I2 Sircet, SW Partof

Washinglon, DC 20423 Public Record

Re  STB Finance Dockel No. 35557, Reasonableness of BNSF Railbway Company
Coal Dust Mingation Tariff Provisions

Dear Ms Brown:

On behalf of Umon Pacific Railroad Company, enclosed for filing in the
above relerenced docket are:

I.  The unbound original and ten copies of the Rebutial Evidence and Arpument of
Defendant Unien Pacilic Ruilroud Company

2. Three copies of an idenucal CD containing a HIGHLY CONFIDENTIAL
Electronic Addendum to the Rebutial Evidence and Argument ol Defendant Umion Pacilic
Railroad Company.

An additional paper copy of our filing is enclosed. Please return date-
stamped copics 10 our messenger

Thank you for your attention 1o this matter
Sincerely,

Spencer ' Walters
Enclosure

ce: Parties of Record




BEFORE THLE
SURFACE TRANSPORTATION BOARD

STB Finance Dockel No. 35557

REBUTTAL EVIDENCE AND ARGUMENT
OF UNION PACIFIC RAILROAD COMPANY

eNTERED ;008 GAYLA L. THAL
office of PrOUe LOUISE A. RINN
pec 17201 DANIELLE E. BODE
ol Union Pacilic Railroad Company
PubP“% Record 1400 Douglas Street

Omaha. Nebraska 68179
Phonc: (402) 544-3309

MICHAEL L. ROSENTHAL
SPENCER FF. WALTERS
Covinglon & Burling LLP

1201 Pennsylvama Avenue, N W,
Washington, D.C. 20004

Phone: (202) 662-6000

Artorneys for Umion Pucific
Railroad Company

December 17, 2012




BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Finance Docket No. 35557

. REASONABLENESS OF BNSF RAILWAY COMPANY
b COAL DUST MITIGATION TARIFFF PROVISIONS

REBUTTAL EVIDENCE AND ARGUMENT
OF UNION PACIFIC RAILROAD COMPANY

On reply, the parties opposing the coal dust mitigation tari{T 1ssucd by BNSF Railway
Company ("BNSI™) largely repeat the Mawed arguments they made in their opening comments
Specifically, the "Coual Shippers™ and Arkunsas Elcctric Cooperative Corporation ("AECC™)
dispute whether the loss of coal dust from rail cars in transit afTects rail safcty,' topper agenis
have proven effective a1 preventing the loss of coal dust from rail cars in transit,? coal shippers
should bear the costs of loading coal so it remains in rail cars,J and 1118 reasonable for a tanfT not
to contain penaltics for non-compliance.”

Union Pacific Railroud Company (“Union Pacific™) already addressed cach of these

issues in its reply comments Union Pacific’s reply showed that.

! See Arkansas Electric Cooperative Corporation's Reply LEvidence and Argument ("AECC
Reply™) at 19-22.

2 See Reply Evidence and Argument of Western Coal Traffic League, American Public Power
Association, Edison Elcctric Institute and National Rural Electric Cooperative Association
("Coal Shippers Reply™) at 5-12; AECC Reply at 13-135.

3 See Coal Shippers Reply at 12-17; ACCC Reply at 15-17.
! See Coal Shippers Reply at 17-20.




e the Board has concluded that coal dust is a **partscularly harmful ballast foulant,™?
and the U.S. Department of Transporiation agrees that “*coal dust threatens railroad
safety more than other (oulants, and that its emissions should be contained™:®

¢ the record shows that the application of certain topper agents significantly reduccs
coal dusl losses [lom trains in transit;

¢ Board precedent establishes that shippers arc responsible for the costs of loading their
freight into rail cars and ensuring that the freight remains in the cars during normal
railroad operations,” and

e Board precedent does not require tan{fs 1o contain penaltics for non-compliance.”

Rather than restate its evidence and argument in this rebuttal filing, Union Pacific refers 1o Board
to 1ts Reply Evidence and Argument, filed on November 15, 2012

However, in the course of repeating its arguments, AECC makes two new claims thas
warrant a bricl responsc.

First, AECC asserts that the Board lacked support lor its conclusion in Arkansas FEleciric
Cooperative Corp. — Petition for Declaratory Order, FD 35305, that coal dust is a particularly
harmful ballast foulant because the Board relied in part on comments [rom the Department ol
Transportation and certain documents that the Depariment referenced in its comments did not

specifically address coal dust  (AECC Reply at 19-22.) FHowever, the Board was justified in

§ Reply Evidence and Argument of Union Pacific Railrond Company ("UP Reply™) at § (quoting
Arkansas Elec Coop Corp. — Petition for Declaratory Order, FI) 35305, slip op. a1 6 (STB
served Mar. 3, 201 1)).

S Il al 6 (quoting Opening Comments of the United States Department of Transportation at 4).

7 See 1d a1 3-4. In un aticmpt to argue that topper agents do not work, AECC included dozens of
photographs of rail cars that were treated with topper agents in its reply, but BNSF’s unalyses ol
the data gathered from those rail cars show that use of approved topper agents reduced in-transit
coual dust losses by at least 85%. See BNSF Railway Company’s Reply Evidence and Argument,
Reply Verificd Statement of William VanHook at 3-10. [n other words, regardlcess of the cars’
physical appearances, the data show that the approved topper agents worked.

8 UP Reply at 7-9.
Y See id a1 9-10.




relying on the Department’s comments, which reflected the Departinent’s review of the record
developed by BNSF and Union Pacific, the Federal Railroad Administralion’s expertise, and the
literature regarding ballast stability '® Morcover, cven setting aside the Department’s commens.
the Board’s conclusion that coal dust is a particulaily harmiul ballust foulant was abundantly
supported by the evidence submiticd by BNSF and Union Pacific.!

Second, AECC asserts that requiring coal shippers to pay the costs of loading thewr coal 1o
prevent the toss ol coal dust in transit means that coal trallic will be cross-subsidizing other rail
raffic (AECC Reply, Reply Verificd Statement of Michacl A Nelson a1 14.) However, AECC
has it backwards Shippers of other commoditics bear the cosis ol loading their cars 1o prevent
their products from spilling or leaking in transit, so requiring coal shippers to bear the costs of
salely loading their coal will place them on an equal footing with other shippers, removing an
cxisting cross-subsidy A[ZCC also has it backwards when it asserts that requiring coal shippers
to pay for 1opper agents would “have the eflect of increasing BNSF’s contribution from PRI
ralTic” (and, by implication, increasing Union Pacific’s contribution Irom PRI traftic as well).
(fd) Under AECC’s scenario, which involves a coal shipper with a raie constrained by the 180%
R/VC jurisdictional threshold, BNSF should be able 1o increase its ratc by $1.80 lor every $1.00
in variable costs that it incurs to apply lopper agents—gencraling more contribution for BNSF

By contrasi, if the shipper pays dircctly for the costs of applying topper agents, BNSF could not

'* See Reply Comments of the United States Department of Transportation at 2, Ark. Elec Coop
Corp — Petition for Declaratory Order, FD 35305 (Apr 30, 2010): Rebuttal Comments of the
United States Department of Transportation at 2-3, Ark Elec Coop Corp — Petition for
Declaratory Order, FD 35305 (June 4. 2010).

" In Arkansas Fleciric, Union Pacific addressed the pernicious nature of coal dust in the opening
verified statement ol David Connell, the reply verified statement of Dexter McCulloch, and the
rcbuttal verified siatements of David Connell and Dexter McCultoch, Union Pacific has
included copices of these statements in an electronic addendum to this document.




increase ils rale (o1 its contribution) So why is AECC arguing that BNSF should pay? Under
the Board’s rules for rale cascs, a carricr’s variable costs ol scrving a complaining shipper arc
calculated using sysicm-average costs, so if a rail carrier’s costs of applying topper agents were
treated the same way as other variable costs (as AECC apparently hopes they would be), the cost
would be spread across all of the carrier’s tralfic, not applicd solely to the costs of serving a
complaining coal shipper. In other words, AECC wants shippers of all other commoditics to
subsidize coal shippers’ loading costs. '

BNSF’s current coal dust mitigation tari{T eflectively addresses all of the issucs that led
thc Board to reject BNSF’s prior arifl in Arkansas Electric. The tan (T contains an activily-based
salt: harbor that involves use of proven. commercially available technologics, while encouraging
the pursuit of lower-cost aliernatives. No 1arifT opponent oflered any cvidence thal BNSF could
have adopted a less costiy but equally or more cifective safe habor Instcad, the opposition te
BNSF’s wrift reflects continued resistance lo the Board'’s conclusion in Arkansas Eleciric that
rail carricrs may adopt reasonable loading requirements to help contain coal dust in rail cars,
Union Pacific urges the Board to act promptly to affirm BNSI's right 1o adopi the rules in its

coal nutigation tariff,

2 AECC's position adds insult 1o injury. Unless coal dust is contained in rail cars, shippers of
non-coul trafTic that share lincs with PRB coal will have their trains delayed as a result ol the
more frequent ballast undercutting and other maintenance activity associated with removing coal
dust from the alfecled lines. See Opening Evidence and Argument ol Union Pacific Railroad
Company, Verified Statement of David Connell at 16-17, Ark Elec. Coop Corp. — Petstion for
Declaratory Order, F1) 35305 (Mar. 16, 2010); See Reply Evidence and Argument of Union
Pacific Railroad Company, Reply Venlied Statement of Douplas Glass at 5-7, Ark. Elec. Coop
Corp — Pention for Declaratory Order, F1D 35305 (Apr 30, 2010).




December 17, 2012

Respectlully submitled.

GAYLA L. THAL

LOUISE A. RINN

DANIELLE E. BODE

Union Pacific Railroad Company
1400 Douglas Streel

Omaha, Nebraska 68179

Phone: (402) 544-3309

o F Nt

MICHAEL L. ROSENTHAL
SPENCER F. WALTERS
Covington & Burling LLP

1201 Pennsylvania Avenuc, N.W,
Washington, D.C. 20004

Phone: (202) 662-6000

Autn neys for Unron Pacific
Railroad Company




CERTIFICATE OF SERVICE
1, Spencer F Waliers, ceriily that on this 17th day of December, 2012, [ caused a copy off
the Rebutial Evidence and Argument of Union Pacific Railroad Company 1o be served by lirst-

class mail, postage prepaid. on all partics of record in this proceeding.

oo F Hotte=

Spencer F, Wallers




